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Preface

This book has grown out of our participation in and observation
of various cases that have challenged the constitutionality of the war in
Vietnam. We believe that our direct personal involvement in the events
of which we write has provided some important insights, and we hope
that it may lend a special measure of credibility to our discussion. At the
same time, our stake in litigation and legislation is bound to have
colored our observations at certain points. We readily acknowledge that
such a bias may appear in this book. We have sought, however, to present
both sides of the issues we discuss.

In the following pages we attempt to describe the reaction of the
United States judicial system to plaintiffs raising the enormous issue
of whether the Chief Executive has acted illegally in prosecuting the
war. We begin by discussing the role of courts in constitutional litiga-
tion and the concept of judicial review. Our second chapter concerns
the role of a citizen as plaintiff in cases challenging the constitutionality
of the Vietnam War. In Chapter IIT we discuss the unique case of an
entire state going to court to challenge the war. These three chapters,
although primarily descriptive, also probe the legal theories that the
plaintiffs have used and the replies and counterarguments advanced by
the government as defendant.

Chapter IV offers a closer examination of one legal problem that
represents a hurdle in most cases: the problem of “political questions.”
Chapter V focuses on the argument that the Vietnam War is an “un-
declared war” under the Constitution. The next chapter deals with the
politico-legal arguments concérning Congress’s involvement in the un-
declared war—its appropriation of funds and provision of other support
for the Indochina commitment.

Our seventh chapter deals with the rather unusual argument that
when a person is drafted by the United States he is technically drafted






