Chapter IX

CONCLUSION

Attempting to view the United States political system as a whole,
it is quite easy to see that the judicial subsystem has not merited any
more applause than the legislative subsystem in extricating this country
from Vietnam. But the situation looks a bit different to a lawyer in-
tensely involved in fighting within the judicial sphere. As Professor
Velvel has told us for inclusion in this book:

I suppose that the efforts to have the courts decide on the legality
of the war show the legal system at its absolute worst because this
is an issue on which was brought to bear all of the doctrinal mis-
takes, all the emotional biases, all the ideological wrongs which
courts have committed over the years, and this is also an issue which
was very much wrapped up in the questions of anti-communism
and the fear of communist expansion around the world—a fear
which made courts very reluctant to interfere in any way with the
President’s conduct of the war.

Of course, the judges would sometimes try to justify by say-
ing in their opinions that all kinds of horrible events might
occur if the courts ruled the war unconstitutional. These argu-
ments were fully answered by commentators and were fully
answered in briefs as well, and I think the best answer to
them is the Viet-Nam war itself. It's quite hard to imagine that a
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court action in the Viet-Nam War would have gotten us into any
more difficulty than when the executive got us into the war in the
first place. Indeed, if there had been court action early in the war,
the country might have been spared a lot of the terrible tragedy
and trauma which has befallen us. The courts, if T might put it
this way, and the legal profession in general in this war, simply
acted like good Germans. They permitted the executive, the Staat,
to do whatever it wants regardless of the law. Let us not forget
the role played by the executive-branch lawyers. These lawyers,
at every turn, raised every kind of spurious argument they could
think of to persuade courts not to decide on the constitutionality of
the war. Indeed, lately, in the case of Massachusetts vs. Laird, the
government’s lawyers went so far as to threaten the Supreme Court.
They threatened the Court by telling it in effect that the executive
might not—in fact, would not, obey its orders—if the court ruled
that the war is illegal. This certainly indicates a great deal of
hypocrisy, since this threat was made by the same administration
which has campaigned on a law and order ticket throughout the
land. Apparently, the Nixon administration believes in law and
order for small-time criminals and for radicals, but not in law and
order for itself.

I think the problem of trying to raise the constitutionality of
the war in court has demonstrated many things. It has demon-
strated the absurd degree to which most lawyers are cautious about
taking on new issues. It has demonstrated that while lawyers and
judges say they believe in the law, they don't really believe in the
law when it comes to people in high office—people of great power.
It has demonstrated that they will let the President violate the
law in a way that kills literally hundreds of thousands of people,
while at the same time they will send to jail people who burn draft
cards in order to protest this kind of thing. It has demonstrated
the failure of legal organizations to stand up for the law. Up until
’68 or so, even the ACLU had a policy of not challenging the con-
stitutionality of the war. But if the ACLU won’t challenge the
legality of something, you may rest pretty well assured that almost
no one will. It has demonstrated a failure of law professors, be-
cause they had an easy acceptance of various ideas which have the
effect of making powerful officials immune from the law, and
under which courts do not uphold the law. In general, it has been
—as I look back on it—'til this point at least, it has been a record
of virtual total failure.

Finally, I suppose one might ask, in light of this record of
continuous failure, what my feelings are about attempting to work






