FOREWORD

Of the trends | mentioned in my Foreword to Volume 1 of this inestimable
series of essays, the one with the most dire implications has been the most pro-
nounced. | refer to the campaign of the civilian leaders of the current Bush
Administration to shield themselves from all accountability for war crimes and
crimes against humanity. Not only has the United States crossed out the previous
Clinton administration’s signing of the Rome treaty establishing the International
Criminal Court (ICC), but it has also been entering into bilateral treaties where
the treaty partner agrees not to turn over any Americans in its jurisdiction to the
new 1CC. This campaign of bilateral treaties is steadily undermining the new
Court even before it has had its first case. Moreover, the Bush Administration has
successfully intimidated Belgium into dropping its innovative universal jurisdic-
tion law.

What are American political leaders afraid of? Radical anti-American critics
accuse them of wishing to commit war crimes with impunity. This criticism 1s not
based on any evidence. In the American military intervention in Iraq of 2003—
begun and ended within the space of the six months since Volume | was pub-
lished—we have witnessed the most controlled military invasion in history.
Emblematic of the supremacy of international humanitarian law over the conduct
of hostilities was the appearance for the first time of lawyers assigned to the mil-
itary platoons, regiments, and armies. These lawyers had the final word whether
military units could fire at certain targets, or in a certain direction, or at certain
enemy combatants (or even at enemies disguised as civilians). The lawyers made
these judgments on the basis of existing international humanitarian law. This kind
of on-the-spot control over military initiatives in the field is totally unprecedented.
This is not to say that there were no infringements of the laws of war during the
Iraqi intervention, but one would be hard put to find any deliberate violations. On
the basis of these “facts on the ground,” as opposed to diplomatic initiatives ema-
nating from Washington, D.C.. one could almost credit the Bush administration
with establishing a new standard for the legal conduct of military hostilities.
These are not people who have a desire to violate the laws of war with impunity.

But they also have no desire to be tried for the war crimes of others. They may
send soldiers into battle accompanied by lawyers, they may personally approve of
all missile targets to make sure that no target violates humanitarian law, they may
send their most trusted and well-informed commanders into the field to fight in
accordance with the letter and spirit of the Hague and Geneva Conventions, and
they may insist upon military courts martial against American soldiers who vio-
late those conventions. Nevertheless in any war, command communications may
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