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[*575] The Meese Commission gave this nation anew politica truth that in years to come will
undoubtedly play an important role in federd or Sate efforts to restrict or suppress speech having
pornographic content. 1n 1986, the Report of the Attorney Genera's Commission on Pornography
reached a"unanimous and confident” conclusion: "[SJubstantia exposure to sexualy violent
materias as described here bears a causd rationship to antisocia acts of sexua violence and, for
some subgroups, possibly to unlawful acts of sexua violence” nl The key phraseis "bears acausal
relationship.” It is an extraordinarily sgnificant claim, amilestonein the higtory of the first
amendment. Busy courts, lacking time to scrutinize the evidence and considering the Report an
authoritative finding by a Presdentid Commission, may cite it as evidence in cases involving the
suppression of speech. The rhetorica power of the Commission's use of causdity is underlined by
conddering that if the Commission had employed the term "correlation,” its finding would have
been humdrum. A "corrdation” might smply signify that people who are predisposed to
committing acts of sexud violence aso enjoy seeing sexudly violent materias. Such an
unnewsworthy finding would hardly have justified the ballyhoo and expense associated with
Meese's effort.

Instead, the finding of a causd relationship may, in years to come, encourage legidators,
policymakers and bureaucrats who want to restrict access to sexudly violent materiads. n2 They will
cite[*576] the Commisson'sfinding of causdity as afact, without need of further proof.

Because the Commission's finding was the result of a political process and not, gtrictly speeking, a
legd process, lawyers may undergppreciate its sgnificance, and law journals may discount its
importance. But a"finding" of a"commisson” is gpt to carry consderable weight with courts that
despair of listening to "expert witnesses' on the question of whether exposure to the sexualy
violent materials complained about causes acts of sexud violence that are outside the protection of
the first amendment. Courts may conclude that if such exposure actudly causes acts of sexud
violence, the materids themsdves are outside the scope of the first amendment. n3 Hence,
examining the Commisson's reasoning to see whether its "finding" isintdlectudly and moraly
supportableis of critical importance. This Article undertakes that examination.

How did the Commission judtify itsfinding of "causation"? One searchesits Report in vain,
nothing indicates what "causation” means or whether any of the vast amount of cited evidence,
mainly scientific papers, actualy supports afinding of causation. nd To be sure, the
Commissioners voted that there was causation. n5 But their Report does not clearly reflect that they
knew what they were voting about.

One person knew -- Professor Frederick Schauer, the drafter of the Commission's Report. n6 He
presented the judtification for "causation” [*577] in an independently published article. n7
Professor Schauer's article exemplifies the highest form of lega scholarship: darity, conciseness
and confidence. Inasmuch as his article draws on many recondite scientific and philosophica
discussions of causation, it may be hard reading for legidators or researchers interested in whether
exposure to sexualy violent materias causes sexudly violent behavior. | suspect that most people



will smply note the existence of Professor Schauer's article -- perhaps even glance through it -- and
assume that he in fact proved that which he said he proved.

If that happens, then in my judgment an important politica truth will have been created out of thin
air, for Professor Schauer's article, as | shall now demondirate, utterly fals to prove the
Commisson's key finding on causdlity. n8

[*578] The Commission's concluson may be expressed as an "if-then” statement: IF someoneis
exposed to sexudly violent materiads, THEN that person will be more likely to commit acts of
sexud violence. n9 But this formulation has the defect of being a counterfactual proposition, for we
cannot know what the exposed person would have done later in the absence of exposure. Thus, the
proposition must be expressed in terms of a group of people: IF agroup of personsis exposed to
sexudly violent materids, and a control group is not so exposed, THEN the former group will go on
to commit more acts of sexud violence than the control group. The anaytical question thus
becomes. How can we know whether this propostion is true?

The proposition can be expressed in symbols asfollows. A.B C. Or using words and letters, IF A
and B, THEN C. If we assgn to each of these letters truth of falsity, we find that in seven out of the
elght possible combinations the proposition is true, and in only one of them isit fase

A B C A.B C
1. True Fal se True True
2. Fal se True True True
3. False Fal se True True
4. True Fal se Fal se True
5. Fal se True Fal se True
6. Fal se Fal se Fal se True
7. True True True True
8. True True Fal se Fal se

Of thefirgt ax of theseitems on the "truth table" n10 items 4, 5 and 6 are not asserted by the
Commission nor by Professor Schauer. [*579] Ther contention, to the contrary, is that the
incidence of sexudly violent behavior risesin the group that is exposed to sexudly violent
materids. nll Butitems1, 2 and 3 are often implicit in many of the assertions and contentions
sprinkled throughout these two sources. Thisis particularly the case when only one of the A or B
vauesis known and the other is unknown or unstated. The problem with items 1 through 6 is that
they do not express causd statements at dl, and hence, gpart from acknowledging the work that
they are sometimes doing implicitly in the Commisson's Report, | will not discuss them further.

Items 7 and 8 can be read as expressing causa satements. In the case of item 7, however, if A, B
and C are true, the statement that the combination of A and B caused C does not necessarily follow.
No necessary causd link exists because the truth of C can be due to a cause other than A and B.
Item 8 thus becomes the most perspicuous; IF 8 istrue, THEN we have falsfied the Commission's
causal statement. n12 IF, on the other hand, item 8 should turn out to be false, THEN we would be



on our way to proving the truth of the Commission's conclusion even though further steps would
have to be taken.

Therefore, checking out the truth or falsity of item 8 isthe first step of any sound approach to
asessing the impact of sexudly violent materidsin our society. Yet it isastep that Professor
Schauer refusesto take. Heexplains

[T]he researcher would have to expose people to afactor that was hypothesized to cause sexud
violence, and would then have to St back while members of the stimulus group, if the hypothes's
were correct, actually committed acts of sexua violence. No responsible researcher could alow
thisto happen. n13

In short, Professor Schauer dismisses the one sure way to falsfy the Commisson's thesis by citing
the imperatives of mord responghility. [*580] The mora rhetoric would be convincing if it told
the complete story. The fact is, however, the Commisson had areadily available way to check out
item 8.

The Commission cited numerous psychologicad experiments performed in various universitiesin
the late 1970s involving hundreds, if not thousands, of college students. n14 These experiments
congsted of exposing students to sexuadly violent materids, and then testing their responses to
guestions or assertions about their attitudes. n15 Because the Commisson cites these experiments
to prove that exposure to sexudly violent materias results in an increased proclivity to commit acts
of sexud violence n16 -- apropostion | will examinein detall later in this Article -- naither the
Commission nor Professor Schauer could now maintain that what the students saw was not the kind
of sexudly violent materials the Commission had in mind in reaching its concluson. Thus, we
have a clear case of alarge group of students who were exposed to precisay the kind of sexudly
violent maerids that the Commisson cited in its key concluson.

An unobtrusive measure n17 of the truth or falsity of item 8 was thus available to the
Commission. It merely had to obtain the names of the students who participated in the
psychologica experiments and compare the public records of their subsequent socia behavior with
the public records of a control group of their classmates who did not participate in the experiments.
The names would be available to the Commission because the Commission would not need to know
theindividua responses sudents gave in the tests held after they were exposed to the sexudly
violent materids; it would need only the names of the students who participated to some degree in
the experiments. These nameswould be easlly available, without any privacy problem, from the
universities and the professors who conducted the tests. The names of a control group of classmates
who did not participate in the experiments also could be obtained from the universities. Most of the
subsequent addresses of the students could be acquired from the [*581] universities dumni
offices. Then, only the smple matter would remain of checking police records in the towns and
cities where those sudents live, aswel asfiles of the nationa police and the FBI, to see whether a
datisticaly sgnificant grester number of subsequent arrests occurred for crimesinvolving sexud
violence among the tested students as compared with the control group. The cost of researchers
going to the various towns and cities involved and checking policefiles-- perhaps with the
authority of the Office of the Attorney Generd -- would not be very high; the Commisson might



even obtain al the results by telephone. Certainly any cost would be well within the $400,000 that
Congress budgeted for the Commission. n18

It is hard to understand why this procedure for possibly fasifying the Commisson's key
concluson went entirely unmentioned in the Commission's Report and in Professor Schauer's
defense of the Commission'swork. A reveding footnote in Professor Schauer's essay, however,
illustrates the Commission's psychologica disdain for rea world testing. He cites Barry Lynn of
the American Civil Liberties Union who "quipped thet if exposure to depictions of sexud violence
causes those exposed to commit acts of sexua violence, then why didn't the commissioners commit
such acts?' nl19

Professor Schauer immediately cried foul: "The answer to Lynn's Slly question, of coursg, is that
his question incorporates an absurd view of causation never even hinted at by the Commission,
however effective aone-liner for mass media consumption it might be” n20 But Mr. Lynnis
certainly right in saying that if anyone was exposed to the sexudly violent materids the
Commission described, it was the Commissonersthemsalves. Surdly they are not magicaly
exempt from the laws of causation thet they themselves are willing to enact for society at large.
Thus, Professor Schauer's statement that Lynn has "an absurd view of causation™ isnot true. To be
sure, the number of Commissioners -- eleven -- is probably too smdl to result in even one of them
being so affected by exposure to the materids as to engage in sexudly violent behavior. |If there
were alarge enough number of Commissioners, however, [*582] Lynn would be correct in
assarting that if the Commission's finding were true, we should begin to observe antisocid behavior
in one or more of the Commissionersthemsdves. It isimportant to note thet the only legitimate
excuse for Professor Schauer to cry foul isthat eeven Commissionersis not the same as eleven
thousand Commissioners, and not that Lynn's notion of causation is"absurd.” Y et Professor
Schauer appears unwilling to look at any red world evidence that might falsify the Commisson's
key conclusion.

Although the procedure | described in the preceding section could have fasified the Commission's
key conclusion of "causd rdationship,” neither the Commission nor Professor Schauer made any
suggestion dong those lines. But apart from the question of fasfication, can any verification
procedure establish a causal rlaionship? For along time following David Hume's decongtruction
of the notion of causation, scientists and philosophers lacked a good statement of what such a
procedure might be. n21 Hans Reichenbach provided the answer in 1956. Let usreview briefly
what Hume argued and what Reichenbach supplied.

David Hume (cited by Professor Schauer, but not for this point) first deconstructed the notion of
causation in 1739, pointing out that our only empirica evidence of a causeis ahigh degree of
correaion. n22 We have no interna knowledge, Hume said, that A actually causes B; al we know
isthat whenever we see an ingtance of A, it isfollowed regularly by an ingtance of B. We might
amply be seeing a high degree of correlation when we see B following A. For example, if | seethe
color of aperson'sright eye (A), | can predict the color of that person's |eft eye (B), then look and
see what that color isand be right nearly dl of thetime. But that high degree of correlation does
not mean that A caused the color of B. If autumn [*583] regularly precedes winter, this



occurrence does not mean that autumn causes winter. There used to be atheory that if the dress
desgnersin Paris lower the hemline on skirts, the slock market soon will fdl; if skirts are made
shorter, the stock market will rise. | heard asimilar theory to the effect that arisein the leve of
Lake Michigan predicts aforthcoming bull market, and adecline in the water level predicts a bear
market. But we lack confidence that rigng skirts or risng water levels cause rises in stock market
prices -- alack of confidence that is proven by our unwillingness to bet our last dollar on the market
the next time Parisian dress designers raise hemlines. n23 Hume concluded that no amount of
observation of regularitiesin the physica world can ever establish what was, to him, the wholly
metaphysica notion of "causation.” n24

Y et on acommon sense leve, people have continued to use the term "causation™ even after
Hume's demondtration. Many people believe that when the occurrence of two items are highly
correlated, the one that comesfirgt in time is the cause of the other. N25 Many popular superstitions
have arisen as aresult of noticing corrdations -- baseball players are notorious for their "good luck”
charms, and primitive societies believed that human sacrifices brought on needed rain because the
sacrifices seemed to "work” [*584] onceor twicein the past. How can wetell when thereisa
red causd relationship instead of a Humean correlation?

Hans Reichenbach introduced the principle of intervention, which he caled the "mark” principle.
n26 The principle, stated smply, isthat if you have an event C and another event E, C isa cause of
E if you intervene in the process by making alittle change or jiggle in C, and then you observe a
little change or jigglein E. n27

Reichenbach's demondtration of causdlity captures the term's everyday meaning. People know,
for example, that stepping on a car's brake peda tends to dow the car down. To be sure, as a matter
of theory, acar might dow down even if one does not apply the brakes, and in some cases gpplying
the brakes might not dow the car down (we then look for a defect in the braking mechanism). The
reason we are so secure in our belief that gpplying the brakes dows the car is not the mere fact that
the car usudly dows down when we gpply the brakes, but rather our unconscious application of
Reichenbach's mark principle: A little increase of pressure on the brakes resultsin alittle change in
the car's speed, and allittle decrease in pressure on the brakes, or taking one's foot off the brake
pedd entirdy, dso resultsin alittle change in the car's speed. By jiggling the brakes, we can be
supremely confident that the observed changes in the car's speed are due to the jiggling.

Of course, countless amilar everyday examples give us awel-formed and powerful idea of
causation. Our notion of causation is essentia to our ability to act rationdly. We eadlly distinguish
causation from correation: When something seems to be correlated with something esein our daily
lives, but we know that thereisno [*585] physica connection between the two things, we cdl it a
coincidence. We generdly do not act on the supposition that coincidences will repeat themselves --
we would regard such behavior as superdtitious -- but we dmost invariably act on the basis of our
conviction of cause and effect.

The critically important question we should ask of the Commisson'swork iswhether it supports
causation or merely correlation. If the Commission had concluded merely that exposure to sexudly
violent materidsis corrdaed with acts of sexud violence, the concluson might be interpreted as
saying only that those who commiit acts of sexud violence are more likely to enjoy viewing



depictions of such acts. Moreover, because "correation” includes the concept of "negetive
correation,” such afinding might even be interpreted to stand for the proposition that exposure to
sexudly violent materiads reduces the incidence of subsequent antisocia behavior compared to what
that behavior would have been in the absence of exposure. In other words, viewing depictions of
such acts might act as a"safety vave' in satisying the impulses of some viewers who might
otherwise go out and commit those acts. n28 Aswe have seen, however, the Commission opted for
the powerful clam of "causal rdationship.” What | shdl argue in the rest of this Article isthat
Professor Schauer supports and justifies that finding of causal rdationship by arguments that prove,
at the mog, only acorrdation. He impermissibly makes the huge jump from correlation to

causation with evidence of only correlation, citing no evidence at dl that supports causation.

Professor Schauer in afootnote reveds his awareness of the gap between causation and
corrdation. In thetext of his essay, Professor Schauer suggeststhat a 17-year-old's parents might
justifiably oppose her spending a weekend with a 23-year-old regular reader of Hustler Magazine,
"assuming they would otherwise permit their daughter to go away for aweekend with a twenty-
three-year-old." n29 Their judtification, of course, does not depend on whether reading Hustler
Magazine causes sexudly violent behavior or is [*586] merdly corrdated with such behavior; in
dther case the parents might oppose their daughter's weekend adventure. Professor Schauer then
adds:

In thislast example, of course, the magazines read might have no causa effect whatsoever but
dtill be evidence of an inclination towards sexud violence manifested in but not caused by the
magazine reading. That is precisdly why to me dmog dl of the corrdationd evidencein thisarea
isworthless, in both directions. N30

Here Professor Schauer is precisdly right. Unfortunately, when he cites certain controlled
experiments that the Commission relied upon, he appears to have forgotten what he said about the
Hustler Magazine example.

The Commission relied on the reports of certain controlled experiments to support its key finding
of acausd reationship between exposure to sexudly violent materials and subsequent sexually
violent behavior. n31 In those experiments, researchers exposed university students to depictions of
sexud violence, and then dlicited ther reactions. N32 The experimenters obtained the students
reactionsin the form of answers to questionnaires, measurements of "arousal” levels and
measurements of "aggressive behavior" on a Buss aggression machine. n33 These three types of
reactions, al short term responses to depictions of sexud violence, are the only "behavior” that
exposure to those depictions may have caused. The red behavior we areinterested in -- subsequent
antisocia behavior -- was never measured.

Professor Schauer and the Commission, however, take it on faith that a causa rdationship exists
between these reports of student reactions and the subsequent behavior of those students. For
ingance, if alarge number of mae students report that their attitudes toward rape changed in the
direction of approving rgpe after seeing a movie about rape, the Commisson believesthat it isonly
common sense that some of these students will commit acts of sexud violence that they would not



have committed had they not seen [*587] the movie. The Commission's key concluson restson
this legp of faith. n34

Even if we concede for the moment the Commission's assumption that students responses to
psychologica experiments correlate pogtively with how they will behave subsequently -- an
assumption the Commission relies upon, but at the same time Professor Schauer hedges n35 -- there
is good reason to question the vaidity of the actual responses.

Of the three types of student responses, one can be dismissed and the other two merged. The one
that can be dismissed is the measurement of "arousd,” which the professors measured by the
students sdlf-reports plus "physiologica penile tumescence.” N36 These measures led Straight-faced
scientists to the earth- shattering revelation, among others, that studerts "had higher penile
tumescence scores when viewing a victim-aroused rape portraya compared to a portraya showing
victim abhorrence.” n37 Whatever the conclusion, the reaction of "arousal" does not produce, but at
most is only correlative with, subsequent antisocid behavior. People who enjoy such depictions
may be people who enjoy committing acts of sexud violence. Nothing a al suggests, however,
that an experimenta subject who reacts positively to such depictions will then commit acts that he
otherwise would not have committed absent [*588] the exposure to sexudly violent materiasin the
course of the experiment. n38

The other two responses -- answers to a questionnaire and pressing a button that “shocks' another
person -- are roughly equivaent to each other. Most college students who are "tested” by the Buss
aggresson machine are fully aware -- from the opening weeksin any Introduction to Psychology
course, or from information from fellow students -- that there are no real "eectric shocks," and that
the person ostensibly receiving such shocks is Smply a confederate of the experimenter. Thus,
thereisno red difference between a student's answer of "strongly agree" to a questionnaire and that
student's pressing the "'shock™ button of a Buss aggression machine. The only people fooled by
Buss machine scores are newcomers to socid science, nonstudent laypersons who are used as
experimenta subjects, and perhaps afew commissoners on afew prominent governmental
commissons.

Here is one of the statements used to dicit student responses, whether of the Buss machine sort or
the paper questionnaire, and quoted by the Commission: Women who get raped while hitchhiking
get what they deserve. n39 Let us assume that a student who has been exposed to depictions of
sexudly violent materid answers "strongly agree’ to aquestionnaire or pushes the "shock” button
on the Buss aggression machine. What caused the student to give that answer or press that button?
The Commission assumes that exposure to sexudly violent materids caused the behavior. |
contend instead that more plausible candidates explain the student's response.

Fird, it iswell known that subjects of experiments are inclined to ddliver the responses the
experimenter is looking for, and correlatively the experimenter is gpt to "interpret” responsesto
judtify hisor her desired result. No greet intellectual acumen isrequired for college sudents to
redlize that the experimenter istrying to come up with evidence that watching sexudly violent
movies produces [*589] achangein viewers attitudes. Such students might well respond that they
are now more favorably disposed toward sexual violence. n40 Indeed, the phenomenon of subjects



guessing and then confirming the experimenter's hypothesis is called "experimenter demand effect.”
n4l

Second, the very setting up of the "controlled experiment” produces abiasin itsresults. Inthe
redl world, people voluntarily choose whether to see sexudly violent materids, presumably those
who like such materias seek them out, and the others do not. In the college experiments, however,
many of the students who are the experimental subjects would not have voluntarily chosen to watch
such depictions of sexud violence. The very fact that they are exposed to those depictions may
result in fedings of disgust. Ther reaction might well be a desire to outlaw dl such degrading
movies S0 that no one can ever seethem. Thus, they might choose the "strongly agree” response on
the rape questionnaire so as to help produce experimenta results that can be used as ajudtification
for censorship.

Third, the gap between the laboratory and the outside world -- cdling into question the vaidity of
al such laboratory experimentsin psychology -- is summarized by Professors Linz, Penrod and
Donnergtein: "[O]utside the laboratory violence is not sanctioned, but ingde the laboratory
aggression is condoned, even encouraged, after the subject has viewed violent materid . . . ." n42

Fourth, a college student reading the above statement about rape -- reminiscent of the worst
"authoritarian persondity” cliches that have been thoroughly discredited in the literature -- might be
S0 negatively impressed by the hard hat wording of the quegtion aswdll asitsinherent ambiguity
(does the question attempt to dicit a pogtive atitude toward rape or a negative attitude toward
[*590] hitchhiking?) that he might well conclude that a dumb question deserves a dumb answer, and
pressthe "shock™ button.

Findly, athough the experimenter assures usthat in his particular experiment so many sudents
answered thus-and-so, other unreported experiments may well exist in which the students answered
differently. Suppose twenty experiments are conducted, and nineteen reach null results. Journas
would be inclined to publish only the paper that reports postive results because academic
reputations are built on publishing "interesting” and positive results. Thus, if one out of the twenty
experiments reaches positive results, and it isthe only one that is published and subsequently cited
by the Commission, the dlam of datistica sgnificance in the population studied by the one
experiment should be diluted to inggnificance by the nineteen experiments that reached null results.

Naturaly, the foregoing account of "perverse” causes of students response behavior cannot be
exhaugtive; human ingenuity is capable of contaminating experimental data and confounding
experimenters at every turn, especialy when experiments purport to measure psychologica dtates.
The fact that the Commission regards experimenta evidence as the best socid science evidence
available does not mean that it is good socid science evidence. The amorphous nature of the
subject matter -- how do we know that a particular film shown to students portrays an approving
attitude toward sexud violence when some negatively impressed viewers might see it as portraying
only bad acting? -- is yet another reason to be skepticd of these experiments. The sgnificant
danger that the "cause’ -- depictions of sexua violence -- does not produce the "effect” -- students
responses to questionnaires and Buss aggression machines -- should compound our skepticism
about whether that aleged effect in turn produces sexudly violent behavior.



v

Despite Hume's deconstruction and Reichenbach's mark principle, and Professor Schauer's own
awareness of the gap between correlation and causation, the mgjor move in Professor Schauer's
essay isto regard correlation as some evidence of causation. n43 Indeed, [*591] the Commisson
itsdf gatesinitsfind Report that "the fact that correlationa evidence cannot definitively establish
causdlity does not mean that it may not be some evidence of causdity, and we have treated it as
such." n44 Given that Professor Schauer drafted the Commission's Report, we should not be
surprised to find a one-to-one correl ation between the Commission's gpproach to causation and
Professor Schauer's. The tricky word in the Commission's sentence is " definitively.” Correationd
evidence cannot definitively establish causdity. In fact, as Hume showed, subtitution of the word
"ever" would be more accurate: Correlaiond evidence cannot ever establish causdity.

Contrary to the Commission's Satement, correlationa evidence can never congtitute non-
infinitesma evidence of causdity. At mogt, when we find a correlaion we might look for
additiond evidence, the best being Reichenbach's mark test, to see whether causation exists.
Certainly causation is not present unless correlaion aso is present, so we are judtified in examining
ingtances of correlation to see whether causation exigts. If dl we haveis corrdation, however, then
| claim that the chance of dso having acausd rdationship isinfinitesma. Trillions of corrdaions
surround us that we never even think of as possible instances of, or evidence for, causation. Just to
give an idea of the vast number of examples, consider these: The fact of my kegping my furniture
indde my house being correlated with the fact that millions of other people keep their furniture
ingde their houses does not mean my behavior caused their behavior. The fact that the book | am
holding has a cover and is corrdated with the covers on millions of other books does not mean the
presence of my cover caused the presence of the other covers. Thefact that if | drop abook and its
motion in adownward direction is correlated with the behavior of a book dropped by a personin
another city does not mean the motion of my book caused the motion of the other book. n45 The
fact that [*592] green leaves| see on the tree outsde my window are correlated with greennessin
leaves of trees dl over the world does not mean the tree outsde my window caused the color in all
the other trees, and as the leaves turn to gold and then to brown, the fact that the autumnal
correlation is repeated in millions of other trees does not mean any one tree caused the color change
in the others. In short, just about everything we see and experience is correlated with millions, if not
billions, of Smilar events, yet in only avery few of theseisacausd process & work. Finding two
thingsto be correlated is afar cry from evidence that the two things bear a causd rdationship to
each other. n46 That iswhy, without further information of a Rechenbach type, we may find that
even though areader of Hustler Magazine enjoys both reading about sexud violence and behaving
in asexudly violent way, we cannot conclude that his decision to read caused his behavior or that
his behavior caused his decison to read.

Exactly how Professor Schauer employs the mistaken notion that correlation congtitutes some
evidence of causation isimportant to analyze. He doesthisimplicitly in a discussion of whether
smoking is acause of lung cancer:

If it isthe case that in a population of non-smokers 16 out of 1,000 individuas will contract lung
cancer a sometimein ther lives, and if it isthe case that in an otherwise identical population 93
individuals who smoke will contract lung cancer, both scientists and ordinary people would say that



cigarette smoking caused 77 cases of lung cancer (athough we do not know which ones), and that
cigarette smoking is a cause of lung cancer, even though the probability that even a smoker will
contract lung cancer is il lessthan .1. 47

[*593] Professor Schauer iswrong in attributing the above conclusions about causation to
scientists. A good scientist would reach no such conclusion, as | will now argue.

Suppose that sometime in the future scientists discover two chromosomes that hitherto had
escaped detection. The A chromosome gives an individua a propengty to smoke, and the B
chromasome gives an individua a propensity to develop lung cancer. Suppose the scientists find
further that the greatest likelihood is that individuas will have only the A chromosome, thet a
minority of individuds will have the A and B pair, and that an even smaller minority will have only
the B chromosome. Let us apply these likdlihoods to Professor Schauer'sillugtration. Thereare
2,000 individualstotal, and 1,000 are smokers and 1,000 are nonsmokers. We assume that the first
1,000 have the A chromosome and the second 1,000 do not. The total number of people who are
both smokers and develop lung cancer is ninety-three; hence ninety-three persons have both the A
and B chromosomes. Findly, the total number of people who have only the B chromosome is
sixteen; they develop lung cancer even though they do not smoke. What, then, causes lung cancer?
Clearly the B chromosome. The A chromosome has nothing to do with it. To be sure, thereisa
greater likelihood that any given person will have the A-B pair of chromosomes than that a person
will have just the B chromosome. Yet it is clearly falacious under my hypothetical to subtract
gxteen from ninety-three and conclude that the A chromosome caused cancer in seventy-seven
persons or even in one person. Professor Schauer's example, and many smilar to it, proves only
correlation and does not prove causation.

However, two objections can be made to the preceding proof. First, Professor Schauer carefully
specified that the two groups of 1,000 persons were "identica” in everything other than smoking or
nonsmoking. Hence, my pogting of adifferent distribution of chromosomesin the two groups
violates his"identical" postulate. Of course, one must add that only the B chromosome violates his
"identical" podulate, because if the two groups are different in whether they smoke, then no "extra
differenceis present in finding that smokers have the A chromosome and nonsmokers do [*594]
not. N48 Y et the sdlective incluson of the B chromosome and the exclusion of the A chromosome
dready suggest that the initid postulate of "identica” isimaginary, apoint | shal takeup ina
moment. If welook at only the B chromosome, however, Professor Schauer will be judtified in
pointing out that only sixteen B chromosomes are in the first group of 1,000 people, while ninety-
three B chromosomes are in the second group, and that this fact makes the two groups non-identical
in respects other than smoking.

Let mefirst make aminor rgoinder to this point. The statistica improbakility, though certainly
not impossibility, of sixteen casesin one group of 1,000 and ninety-three casesin another smilar
group does not prove Professor Schauer's conclusion that smoking causes lung cancer. Rather,
under my hypotheticd, it proves the much less interesting point thet the B chromosome has a
chemicd or enzyme affinity for the A chromosome such thet the B chromosome is more likely to
show up paired with the A chromosome than to show up done. The B chromosome pairs up with
the A chromosome in ninety-three cases and shows up aone in only sixteen cases. The behaviors
that we observe, smoking and lung cancer, are Smply the macro-effects of chromosomad affinities.



My more important regjoinder isthat Professor Schauer's "identical” postulate is a purely
imaginary congtruct. One thousand persons clearly cannot be identical to 1,000 other personsin
every exact respect except in whether they smoke. n49 The difference between a smoker and a
nonsmoker is never judt the difference that one smokes and the other does not. NS0 The smoker's
lifestyle will be different in many respects from the nonsmoker's just because [*595] of the
difference in smoking behavior. The smoker may do different things, go to different places, Stin
different sections of restaurants and airplanes, or meet a different group of people, perhaps those
who adso smoke. Some or dl of these lifestyle differences might turn out to be the causative factors
in an increased incidence of lung cancer.

Also, smoking possibly gives people a propensty toward certain specific behavior thet itsdf isthe
direct cause of lung cancer. Suppose that smokers have a propensty to drink alot of tap water
while nonsmokers drink bottled or digtilled water. Maybe such adifference, like the B
chromosome, will later be found to be the "cause’ of lung cancer. If o, the Surgeon Generd's
warning on a pack of cigarettes ought to be replaced with awarning that "if you smoke, don't drink
tap water." Y et until someone suggests asking smokers about what kind of water they drink, we can
never know whether smoking or drinking tap water causes lung cancer. Until someone thinks about
asking that question, we say the two groups arein fact "identical.” In short, Professor Schauer
cannot attack my proof on the ground that | am talking about speculative factors that later could turn
out to be causative eements, because it is dways true that a any moment in scientific history
further factors may be found and that normal science proceeds only on the basis of the questionsiit
consders worth asking. To say that smoking causes lung cancer isto say only that, at this date,
smoking is the mogt plausible candidate given the kinds of questions that scientists have thought to
ask of the test population so far. n51 When abetter candidate is found as the result of asking a
novel question, such as tap water or B chromosomes, people no longer will talk about smoking asa
cause of lung cancer. And thisis precisely my point, and indeed Hume's point two centuries ago:
Professor Schauer's statistics do not prove causation at dl -- whether regular causation or
probabilistic causation -- but rather point only to what scientists are now measuring (whether people
smoke) and the correlations scientigts are turning up.  Future scientists might well [*596] measure
something entirely different, such as whether people drink tap water or have B chromosomes.

A second possible objection to my argument isthat it is moot if the public redlly believes that
datistics such as those in Professor Schauer's illustration demonstrate that smoking causes lung
cancer. Inthissense, one can say that Professor Schauer has used the term "cause" in theway it is
empiricaly understood by the public, or its "dictionary” definition.

I will not try to get around this objection by adopting the position of the American Tobacco
Indtitute that "cause”" has not in fact been found. Technicdly, the Indtitute is right. "Cause' has not
been shown in the only way that it rigoroudy can be -- namely, by gpplying Reichenbach's mark
principle. n52 In fact, the public is right in accepting the proposition "if you smoke you are more
likely to get lung cancer.” Y et the public isright for reasons other than those contained in the bare
datistics of Professor Schauer'sillugtration. We must go outside the satistics for additiona
evidence that more is going on between smoking and lung cancer than mere corrdation. Recdl that
earlier we dismissed longer skirts as a cause of astock market crash and rising levels of Lake
Michigan as a cause of abull market because even though we were faced with correations, we



doubted that there was any possible connection between the asserted cause and effect. n53 In
Reichenbach's terms, we cannot pull out of a bear market by bribing Parisan dress designersto
rase hemlines. We do know, however, of avery plausible connection in the case of smoking: The
hot smoke goes into the very tiny blood sacsin the lungs; the smoke is aforeign substance, an
irritant; and, other voluminous experiments and reports have demonstrated that body cells subjected
to repeated irritation and stress are more likely to develop cancer. So much evidence of adirect
causd relaionship is present that we have a high degree of confidence in saying that the degree of
reported correlation between smoking and lung cancer -- adegree reflected in the statistics [*597]
Professor Schauer givesin hisillugtration -- is due in fact to the existence of a causd relaionship.

In reaching this concluson, we must subconscioudy rule out hypotheses such asthe A and B
chromosomes in my previousillugration. | never clamed likelihood for the chromosome ides; my
"proof" was entirely formal. | showed only that we camnot derive causation from Professor
Schauer's example. Whilethe A and B chromosomes may someday be found to exist and to play
the role | assigned to them, that possibility seems entirely ad hoc and vanishingly small under
present knowledge. Critically, we should note that the very fact that the possibility seems ad hoc
and vanishingly smdl is only another way of saying that dl of the presently available evidence
points to smoking itself as a probabilistic cause of lung cancer.

| will accept the public belief that smoking causes lung cancer, for reasons additiona and extringc
to the mere corrdationd gatitics that Professor Schauer mistakenly believes are sufficient to prove
causation. Of course, | concede that if anyone comes up with comparable evidence regarding
exposure to sexudly violent materids, | would accept the Commisson'sfinding asto causd
relationship. Inany event, | do ingst upon actud evidence; we cannot reach afinding of causation
with respect to sexualy violent materids by smply regarding the smoking example as a precedent,
and hence looking for only correlaiona evidence. The smoking example does not help Professor
Schauer judtify use of the word "causation” when al that he hasis evidence of correlation.

Vv

Professor Schauer's principd judtification for the key finding of "causd rdaionship” isto
congtruct an argument based on probabilistic causation. N54 He argues that the Commission's
finding of a"causal relationship” isone of probabilistic causation, and not of deterministic or one-
to-one causation. n55 A causdly determinigtic satement might be: "Anyone who is exposed to a
depiction of sexud violence will subsequently commit an act of sexud violence that he would not
have committed had he not seen the film." Everyone [*598] knows that such a propostion isfase.
All the Commission istalking about, and dl it can possibly be talking about, is probabilistic
causation. Under probabilistic causation, the only statement that the Commission need proveis:
"Expaosure to depictions of sexud violence will result in some members of the audience
subsequently committing acts of sexud violence that they would not have committed had they not
watched the film."

So far | agree with Professor Schauer about probabilistic causation. But now we part company. |
define " probabiligtic causation” as differing from determinitic causation only in that under
deterministic causation C causes E, whereas under probabilistic causation C causes an increasein
the incidence of E. The fundamental notion of "cause’ remains the samein both deterministic and



probabilistic causation. We gtill need Reichenbach's mark test in both cases. Both deterministic and
probabilistic causation differ completely from correaion. Under deterministic causation, if you
jiggle C, you will observe ajigglein E. Under probabiligtic causation, if you jiggle C, you will
observe a percentage change in the incidence of E. Both are entirdly different from correlation, in
which jiggling ether of the items that are correlated with each other does not necessarily n56
produce ajiggle in the other item.

Professor Schauer employs an entirely different notion of probabilistic causation. His uses of the
concept make clear that he definesit as the probability that thereis causation. n57 If wewereto
find ahigher incidence of lung cancer among smokers than among nonsmokers, Professor Schauer
would conclude that there is some probability that smoking causes cancer and thus that a
probabiligtic causd relationship is established. If we were to find a higher incidence of lung cancer
among people who own hi-fi equipment, Professor Schauer aso would have to conclude that a
probabiligtic causd relationship is established. 1f we were to find a positive correation between
people who prefer Picasso to Cezanne and people who commit acts of sexua violence, Professor
Schauer would have to conclude that depictions by Picasso have a probabilistic causa [*599]
relationship to acts of sexua violence. Unless, of course, he concludes that committing acts of
sexud violence is a probabilistic cause of preferring Picasso to Cezanne.

Let meillugtrate our difference with some numbers. Suppose you have an experimenta group of
1,000 persons and a control group of 1,000 persons, and you expose the experimenta group to
depictions of sexud violence. If we were to examine the subsequent behavior of both groupsin
society and find that the incidence of acts of sexua violence was ten percent higher in the
experimenta group than in the control group, | would be convinced that, within appropriate
datistica degrees of freedom, the depictions were a probabilistic cause of about ten percent of the
increased incidence of acts of sexud violence. Or to put the matter more numericaly, | would be
convinced, within afew percentage points of 100%, that the depictions caused an increased
incidence of antisocid acts in an amount of about ten percent. Professor Schauer's view, on the
other hand, isthat if heisten percent confident that the experimenta group will commit more acts
of sexud violence than the control group, probabilistic causation has been established. Surely this
is another way of saying that, on the basis of very little evidence, Professor Schauer can find
"causation” s0 long as he cdlsit "probabiligtic causation.” He should not be so confident at the ten
percent level because that is another way of saying he is ninety percent unconfident. n58

As an example of the misuse of the idea of probabilistic evidence, let me cite Professor Schauer's
footnoted observation on the smoking-lung cancer issue: "Most people, and most scientidts, are
[*600] willing to take corrdationa evidence of the relationship between smoking and lung cancer
as some evidence that smoking causes lung cancer.” n59 This statement, in microcosm as it were,
illugtrates the main deficiencies of Professor Schauer'sessay. First, assuming the statement is true,
thefdlacy is the same as the Hustler Magazine fallacy Professor Schauer used earlier n60 but here
seems to have forgotten. A 17-year-old's parents may judtifiably oppose her going away for the
weekend with a Hustler Magazine reader if thereis any correlaion at al between reading Hustler
Magazine and committing acts of sexua violence. They do not have to know whether the reading
causes the acts or the acts cause the reading. Similarly, for most people, if the mediaisfull of
information showing a high correlaion between smoking and lung cancer, that is enough to



discourage smoking. If we are talking about a life-threatening practice, waiting until scientists
actudly find evidence of causation before giving up that practice may not be wise.

Second, even if the public iswilling to take correlations as some evidence of causation, that does
not justify the Commisson doing so dso. The public, after dl, is not wdl-informed about the
evidence of smoking, and the media certainly has not done a good job of explaining what the
evidence does and does not show. If you argue with a person on the street that smoking does not
cause lung cancer, but is only correlated with a higher incidence of lung cancer, that person may
look at you asif you are crazy. In short, the distinction between correlation and causation may not
mean much in formualaic terms to the person on the street, but that is no excuse for the Commission
to rely upon and replicate popular ignorancein its Report.

Findly, for dl the reasons | suggested earlier in my andysis of Professor Schauer's smoking-
cancer illugtration, | cannot accept his statement that most people and most scientists are looking at
[*601] corrdationd evidence and finding that it supports causation. n61 The evidence about
smoking and lung cancer is far better than correlationd, even approaching certainty in some studies
that attempt to use Reichenbach's mark principle. Many studies that have set out to falsify the
smoking-cancer relaion have failed to do o, thus increasing our confidence in the posshbility of
probabilistic causation. As| have suggested previoudy, however, the one study that could have
fdgfied the Commisson's key conclusion about its purportedly established "causd relationship”
was never undertaken. n62

VI

In the preceding section | argued that Professor Schauer mistakenly regards probabilistic
causation as the probability that C causesE. What if he were to correct his error and accept my
showing that probabilitic causation meansthat C causes an increase in the incidence of E? | argue
here that such a substitution would wesken his case for afinding of "causd relaionship.”

To demondrate this, | cite the difficulty with the notion of probabilistic causation known as
"Simpson's paradox.” n63 The paradox is perhaps best explicated by an illugtration given by Nancy
Cartwright. n64 Assume that smoking has a propensity to increase the incidence of heart disease.
We can say, as shown earlier in this essay, that smoking is a probabilistic cause of heart disease.
n65 Now make two additional assumptions: fird, that exercise has an even greeter propensity to
reduce the incidence of heart disease than smoking hasin increasing it, and second that most
people in a given population who smoke aso take up exercise. We then have Smpson's paradox,
namely, people who smoke will live longer. This satement has the ring of paradox, whichis
Simpson's point.

One might hastily draw the conclusion that Simpson's paradox shows the very notion of
probabilistic causation to be incoherent, for there will dways be the possibility of a countervailing
factor, in [*602] this case exercise, that negates or even overcomes the supposed causative factor.
n66 But we have a good hunch that there is such athing as probabilistic causation. For example, if
| sprinkle grass seeds on the soil in my backyard, 1 would regard my action as the probabilistic
cause of some grass coming up next spring. The grass did not spontaneoudy generate itsdlf
independently of my action. On the other hand, | am prepared for the possibility that no grass



comes up. | would not draw the concluson from the latter Stuation that planting grass seed never
works, rather, | would look for more particularistic countervailing factors.

Professor Cartwright neatly demondrates the redlity of probabilistic causation by noting what
happensif we look at two subpopulations in the smoking-exercise example. n67 If welook at (1)
al the people who exercise, or (2) al the people who do not exercise, then asto each of these
subpopulations, anyone who smokes increases his or her risk of heart disease. In short, by holding
the exercise factor constant, smoking remains a probabilistic cause of heart disease. But it dl
depends on isolating the two subpopulations.

The Commission's Report and Professor Schauer's defense of it do not even come close to
isolating the relevant subpopulations. The Commission finds only that some intuitive correlation
exists between exposure to pornography and committing antisocial acts. The lesson of Simpson's
paradox shows how remote the Commission's finding is from supporting responsible legidation
outlawing pornography. In thefirs place, even if thereis a corrdation between viewing
pornography and committing antisocid acts, there is aso a correlation between viewing
pornography and not committing antisocia acts. Indeed, we need no Satistica surveysto
demondtrate the obvious fact that in the United States the vast mgority of people who view
pornography do not commit antisocia acts. Second, what Smpson's paradox now tellsusto ask is
whether viewing pornography may actualy deter the commission of antisocid acts. Thisisthe
"rdieving” or "satisfying" function of [*603] pornography -- the observation that some people, by
watching pornography, "get it out of their system™ and therefore have no further desire to go out and
actudly doit. Thisfactor may be operating in the same way as Professor Cartwright's example
about smokers who have a high propensity to exercise. It may explain why so many more people
watch pornography and do not commit antisocia acts than watch it and do commit such acts.

Such an explanation works, of course, only if we have begun with the proposition that viewing
pornographic materiads can have some effect on the propensity to commit or not to commit
antisocia acts. Because that proposition itsdlf is so difficult to prove, and because the Commission
did not prove it, we may conclude that the notion of probabilistic causation not only does not help
Professor Schauer reach his conclusion, as he thought it did, but actually increases the gap between
the evidence he adduces and the conclusion he desires to reach.

VII

Professor Schauer'sfind rhetorica drategy isto soften hisclam. He saysthat he is not confident
enough about the "causal relationship” finding to lead him to support regulating sexudly violent
meaterid in violation of current first amendment protection of such materid. N68 Nevertheess, he
adds that he is confident enough in the finding "to judtify condtitutiondly the regulation of thet
which must meet only arationd basistest .. .." n69 If it seems difficult to understand what he
means, he explains further: "If the question is whether there is sufficient evidence merdly judtifigbly
to assart the existence of the causal relationship, then the answer for meis'yes,' and the answer for
the Commission was 'yes aswell." n70 What | understand Professor Schauer to be saying is that
there is a distinction between being confident in afinding and being confident in amere assertion of
such afinding.



Professor Schauer's digtinction reminds us of litigators who might assert that their client is not
guilty yet lack persond confidencein their assertion But is that the proper standard for a [*604]
scholar in aprofessond journd or acommissioner entrusted with a public duty to find facts? If an
author assertsin writing that such-and-such isthe casg, isit fair for him or her to secretly lack
confidence in that assertion? How isthe reader expected to know about his or her mentd
reservation?

Professor Schauer's assartion of less than complete confidence in the Commission's key finding
plays an important Srategic role in his argument. His assertion facilitates his legp from
probabilistic causation to the probability-that-there-is-probabiligtic causation. To state my point of
a preceding section in different words, gpplying the terms "determinigtic causation” when we have a
lot of evidence and "probabilistic causation” when we have little evidence isincorrect. n71 We
need the same degree of confidence to establish either deterministic or probabilistic causation,
preferably by usng Reichenbach's mark principle. The only difference between the two is that
deterministic causation has a one-to-one relation between C and E, whereas probabilistic causation
has a statisticd relation between C and E. Professor Schauer has no scientific judtification for
claming that we can get by with alesser degree of confidence if we want to find probabilistic
causation. Yet that isthe clam he ultimately makes by proclaming that he has a mental reservation
that judtifies a distinction between having confidence in afinding of causdity and the mere
assertion of the existence of causdity.

Undoubtedly, he knows that the stakes are very high. Showing "causation” is vasily more
important to those who would redtrict freedom of expression than showing mere " correlation.”
Smilarly, showing "probabilistic causation” is extremey stronger than showing “probabilistic
correlation.” The Commisson'sfinding, "bears acausd raionship,” probably was highly
gratifying to Attorney Generd Meese, who minced no words about his persond abhorrence of

pornography. n72
Concluson

[*605] Professor Schauer softened his article by hinting that the Commission asserted the mere
existence of probabilistic causation because it lacked complete confidence in finding deterministic
causation. In fact, the Commission's chosen dternative was no trifle; probabilistic causation isan
explosive finding of great socid significance. Moreover, the Commission said that its key
conclusion was "unanimous and confident.” Legidators, policymakers and the generd public
probably will be unaware that the principa drafter of the Report played down this confidencein a
separately published academic essay. Rather, they will quote and rely upon the Commisson's key
finding that exposure to sexudly violent materids "bears acausd relationship” to acts of sexud
violence. If challenged, they will cite, probably without reading, Professor Schauer's learned article
as judtification for the "causdity" finding, because the article, whatever dseitis, isaWork of
Scholarship. In our society that status itself seemsto generate rhetorical power.

Inthisessay | have tried to show that Professor Schauer failed to justify the Commisson's clam
of causation. My conclusion isthat the key finding of the Meese Commission bears a causal
relationship truth but to politica truth.



FOOTNOTES

Na. Professor of Law, Northwestern University. A.B., Corndl, 1958; JD., Harvard, 1961; Ph.D.,
Columbia, 1968. The author was a consultant to the 1970 President's Commission on Obscenity
and Pornography, which reached the conclusion that there was no causd relationship between
exposure to sexudly explicit materias and delinquent or crimina behavior

nl. U.S. Dep't of Judtice, Fina Report: Attorney Generd's Commission on Pornography 326
(1986) [hereinafter Report].

n2. A team of federa prosecutors and law enforcement agents called the Nationa Obscenity
Enforcement Unit (NOEU) has been active in assigting locd authorities with obscenity cases.
According to areport in the trade publication Variety, "NOEU, which operates out of the Justice
Dept., was born out of recommendations made in 1986 by then-Attorney General Edwin Meese's
Commission on Pornography. The Commission's Report concluded thet there exists a causa affect
between pornography and violent sex crimes.” Stewart, Smut out of Rut, Defying its Foes, Variety,
Jan. 17, 1990, at 36, col. 2.

n3. The courts can consgder such speech unprotected under either the "fasaly shouting firein a
thestre" rationale of Justice Holmesin Schenck v. United States, 249 U.S. 47, 52 (1919), or the
"fighting words" doctrine established in Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72
(1942).

n4. Three scientists upon whose experiments the Commission relied have dready criticized the
Commission for misusing their findings to support the concluson of "causation.” See Linz, Penrod
& Donnergein, The Attorney Generd's Commission on Pornography: The Gaps Between
"Findings' and Facts, 1987 Am. B. Found. Res. J. 713 [hereinafter Linz].

n5. Report, supranote 1, at 325-26.

n6. Professor Schauer made his commitment to the Commission's findings clear in his persond
Satement:

Although | consider mysdlf as mord as the next person, and more mord than mog, | do not
deceive mysdf into thinking that my gppointment to this task was a function ether of my own
mordity or of my ability to identify, to reflect, or to speek for the mord vaues of others. ... [T]he
world has no shortage of people who are looking to creste or to accentuate divisions. It does need
people who are willing to try to hed them, not by trying to persuade other people to adopt your
point of view, but instead by reaching out and trying to understand theirs. We have tried to do this,
and we have succeeded more than most.

Report, supranote 1, at 176, 178-79 (persond statement of Commissioner Frederick Schauer).

n7. Schauer, Causation Theory and the Causes of Sexud Violence, 1987 Am. B. Found. Res. J.
737.



n8. Because | chalenge Professor Schauer directly, the reader may wonder why my article is not
followed by hisrebuttd. The explanation liesin the "publishing history™ of this Article. | wrote
this Article in September 1988 and submitted it to the same journd that published Professor
Schauer's article, namely, Law and Socid Inquiry (formerly the American Bar Foundation Research
Journd), ajourna of the American Bar Foundation. | suggested that the editors might want to send
acopy to Professor Schauer and give him an opportunity to write areply. The editors did so and
informed me that Professor Schauer planned to send in areply by January 1989. No further word
having been received from Professor Schauer by April 1989, the editors decided to go ahead with
the publication of my article sanding done. | then added a footnote consisting of the three
sentences prior to thisone. The editor in charge of my article said that the footnote was completely
accurate and that | could add it to the article. Six weeks later, however, the managing editor of the
journd, conceding the complete accuracy of the footnote, informed me that he would not publish
the article with that footnoteinit. (He gave no indication of appreciaion of the irony involved in
wanting to publish an article that criticizes censorship while Smultaneoudy censoring its author.)
Asareault, | withdrew the article. | am informed that the editors of the William and Mary Law
Review have extended an invitation to Professor Schauer to respond in thisissue or at any future
time, and that Professor Schauer has indicated the possibility that he may reply in the future.

n9. See supratext accompanying note 1.

n10. See L. Wittgengtein, Prototractatus 127-29 (1971). For the origin and explanation of the
truth table, see G. Anscombe, An Introduction to Wittgenstein's Tractatus 23 (3d ed. 1967) and M.
Black, A Companion to Wittgenstein's Tractatus 216, 219 (1966).

n1l. See Schauer, supranote 7, at 764-65, 767.

n12. According to Karl Popper's famous proposition, scientific knowledge advances upon the
fadfication of propogtions. See K. Popper, Conjectures and Refutations. The Growth of Scientific
Knowledge 36, 40-41, 192, 243, 256 (2d ed. 1965); K. Popper, The Logic of Scientific Discovery
40-42 (1959); F. Suppe, The Structure of Scientific Theories 166-70 (2d ed. 1977).

n13. Schauer, supranote 7, a 756 (footnote omitted).

nl4. Report, supranote 1, at 977-88.

n15. Id. at 977-88, 1011-17.

nl6. Id. at 324-26, 329, 1005-06.

nl7. See generdly E. Webb, D. Campbdll, R. Schwartz & L. Sechrest, Unobtrusive Measures.
Nonreactive Research in the Socia Sciences (1966).

n18. Report, supranote 1, at 1960.

n19. See Schauer, supranote 7, a 743 n.19.



n20. Id.

n21. The lack of such a statement, however, did not deter experimental scientists from using the
notion of causation in their work, any more than the lack of understanding of the nature of the
quantum effect deters practica scientists from working with dementary particles.

n22. See D. Hume, An Abstract of a Treatise of Human Nature, in An Inquiry Concerning Human
Understanding 186-87 (1955).

n23. Of course, some people will have fun trying to postulate a causal mechanism. Risng
hemlines might signa a shortage of fabric, which might betoken a generd rise in consumer demand
that includes arise in demand for socks. A higher levd of Lake Michigan might suggest good
rainfal that season, which could lead to lower agricuturd costs, lower food prices, and hence a
generd risein consumer contentment that could be reflected in optimism on Wall Street. The
difficulty with these theoriesisthat their opposites can aso be articulated. For example, more
rainfall might lower food commodity prices thus lowering the income of farmers, who then might
have to liquidate stocks to raise cash.

n24. See D. Hume, supra note 22, at 186-91.

n25. Quantum theory has recently thrown into doubt the question whether a cause must precede
itseffect intime. The Alain Aspect experimentsin France in 1982, applying Bell'sinequdlity
theorem to the early Einstein- Podel sky-Rosen speculation, proved that two quantum events
spatidly-temporaly separated (by an "Eingteinian separation’) nevertheless behave asif the later-
in-time measurement causes the earlier proton-pairing. Because the notion of a cause preceding an
effect is so ingrained in our thinking, philosophers and scientists who have worried about the
Aspect result have thrown into doubt equally ingrained notions such as the "redity” of the universe
or the assumption of locdity in the way we measure spatid distances. See generdly B. D'Espagnat,
In Search of Redlity 39-50 (1983); R. Penrose, The Emperor's New Mind: Concerning Computers,
Minds, and the Laws of Physics 286-87 (1989).

n26. H. Reichenbach, The Direction of Time 198 (1956) ("A mark isthe result of an intervention
by means of an irreversible process.").

n27. The example Reichenbach givesis putting ared lensin the path of alight beam. If A isa
flashlight and B is the pot of light you see on awdl, then by "marking” the light beam with the red
lens, you will observe that the spot on the wall turnsred. The reverse can never be observed in
positivetime: Thereisnot a"red light traveling from B toward ared glass insarted in the path,” nor
isit true that "this glass emits light waves of different colors which are added to the red beam in
such away that the resulting mixture is white and travelstoward A." Id. This reverse process can
never be observed "because the absorption of light in ared glassisan irreversible process.” Id. a
198-99. Irreversible processes, of course, are defined by the second law of thermodynamics. The
datistical improbability of an irreversible process, as described by Poincare, has recently been
criticized as being too conservative; the improbability is of the order of correctly picking out a
predesignated point on aline. Seel. Prigogine, from Being to Becoming 165-97 (1980).



n28. See Report, supranote 1, at 940.

n29. Schauer, supranote 7, a 763.

n30. Id. at 763 n.56.

n31. See supra notes 14-16 and accompanying text.
n32. See supranote 15 and accompanying text.
n33. Report, supranote 1, at 1011-17.

n34. The "controlled experiments’ are the only "hard" evidence that the Commission cited in
support of itskey conclusion. Professor Schauer concedes that this evidence in itsdf is not
aufficient to support the Commisson's concluson. Schauer, supranote 7, a 765. However, | find
no other evidence supporting the Commission's key concluson in the Commisson's Report or in
Professor Schauer's essay. To be sure, many impressionigtic claims are made throughout the Report
and essay, and these | discuss below.

n35. Professor Schauer admits that "we see in many of the experiments in this area experimenta
effects only of attitudina changes, or laboratory measures of aggression, and the connection
between attitudes and behavior, or between laboratory aggresson and actuad behavior, isleft largdy
for non-scientific assessment.” Schauer, supranote 7, a 758. Thisisabit like writing a detective
nove involving an dlegedly perfect crime, only to have the deuth & the end say, "I'm sorry dear
reeder, but | can't figure out who did it." If Professor Schauer is attempting to justify scientificaly
the key finding of "causd relaionship,” he should not a the end of his argument take refuge in non-
scientific assessment. If future public policy may turn on the Commisson's key finding, the
Commission had aresponghility to base its concluson on more than introgpection and intuition.

n36. Report, supranote 1, at 978.
n37. 1d. at 982.

n38. Indeed, the tumescence scores showing that victim abhorrence is less exciting to the viewer
suggest the oppogite of the notion that rapists enjoy unwilling and ressting victims. If | were
engaging in the same sort of intuitive "assessment” of evidence as the Commisson, | might well
legp to the conclusion that there is a negative correlation between viewing depictions of sexud
violence and the commission of such acts.

n39. Report, supranote 1, at 1016.

n40. Even if researchers conduct the experiments "anonymoudy,” college students know quite
well from psychology courses or from their friends that the experimenter has an arsend of
surreptitious ways to identify the supposedly anonymous subjects.

n41. Linz, supranote 4, at 722.



n42. Id. In quoting this remark, | must make a reservation about the authors use of the phrase "not
sanctioned.” This choice of words is poor because the authors could have | eft out the word "not”
and meant precisdaly the same thing. The word "sanctioned” can mean ether "approved” or

"pendized.”
n43. Schauer, supranote 7, at 767 n.65.

nd4. Report, supranote 1, at 317.

nd5. Interestingly, saying that "gravity" causes both booksto fal may explain thisexample. Asa
scientific matter, however, the term "gravity” is a pure mental congtruct -- of no greater explanatory
power than the term "cause." The spatia region in which my book resides may well be curved, as
described in Eingein's genera theory of relativity. Even a thisleve of sophigtication, however,
one cannot say that the curvature of space causes my book to fal. At best, the falling book is
evidence of spatia curvature.

n46. Except, of course, if we assume a determinigtic universe in which everything that comes
earlier in time causes everything that happens later. Even on that assumption -- which quantum
theory more or less demolished -- causation loses dl meaning and becomes a vacuous assertion
because everything in the universe would be causdly related to everything se. Thus, on such an
assumption, exposure to depictions of sexua respect would be just as much a cause of antisocid
behavior as would exposure to depictions of sexud violence.

nd7. Schauer, supranote 7, at 753.

n48. If this point seems obscure, consider the following: The smokers are different from the
nonsmokers in that one often sees members of the first group with smoke coming out of their
mouths. Clearly, this should not be a difference between the two groups that would count as
destroying the criterion of "otherwise identical” that Professor Schauer sets up.

n49. | am not making here thetrivid point that every individud is unique. Rether, | accept the
premise of aggregate population satistics that if the test population is large enough, the probability
increases that unimportant differences among individuas will have a diminishing effect upon our
degree of confidence in the statistical soundness of the hypothess.

n50. | note my indebtedness here to a pardld argument contained in Nelson Goodman's classic
proof that in any counterfactud assertion, al conditions other than the counterfactua one cannot
possibly have been held the same. See N. Goodman, Fact, Fiction, and Forecast 13-15 (4th ed.
1983).

n51. It is4ill true that if smoking causes people to drink tap water and tap water causes lung
cancer, and if scientists are totally unaware of the tap water factor, people would be well advised to
give up smoking. Only in the future, when scientists uncover the hypothetical tap weter factor, will
people be able to go back to smoking and at the same time avoid lung cancer by not drinking tap
water.



n52. Though it may be soon. If researchers are careful in collecting data that shows that cutting
down on smoking reduces the incidence of cancer among smokers, and that increasing the amount
of smoking increases the incidence of cancer among smokers, we may be very closeto a
Reichenbachian vaidation of the causation hypothesis.

n53. See Section |1, supra pp. 582-85.
n54. Schauer, supranote 7, at 754, 767.
n55. Id. at 751-52.

n56. The word "necessarily” signds the fact that some correation aso involve causations, but if
two things are only corrdated and there is no causation, then jiggling one does not jiggle the other.

n57. See Schauer, supranote 7, at 753-54.

n58. Judging from the extremdy hedged way in which Professor Schauer presents his defense of
the Commisson's conclusion, | think my figure of a10% leve of confidence that causation exists at
al israther accurate. Professor Schauer contends that the Commission's plausible specul ation about
causation is nothing less than what scientists, policymakers and judges do dl thetime. 1d. a 767. |
do not know what scientists he hasin mind. | do not doubt that policymakers speculate about
causation dl the time; indeed, many of them make policies that flagrantly contradict the soundest
evidence presented to them. Asfor judges, if they make plausible speculations about causation,
they do so only because they must decide a case to one sSide or the other, and judgesthink it isfairer
to decide in favor of the Sde in which the speculdion is a least plausible than the side in which the
speculation isimplausible. None of these practices support the Pornography Commission's decision
to do the same thing -- unless someone held apalitica gun to the Commission's head to guarantee
that it reached afinding of causation.

n59. Id. at 767 n.65. To be sure, Professor Schauer goes on to say that the correlational evidence
regarding sexudly violent materid "isfar lessrdiable" and thet it "played no factor in [hig]
conclusons.” Id. | agree that the evidence regarding sexudly violent materid islessreliable, but
even if it were completely reliable, it would not support afinding of causation. Asfor Professor
Schauer's assartion that such evidence played no factor in his conclusons, is not one of his
conclusions his essay-long defense of the Commisson's key finding about "causd relationship™?

n60. See supra notes 29-30 and accompanying text.
n61. See Section 1V, supra pp. 590-97.
n62. See Section |, supra pp. 578-82.

n63. See Smpson, The Interpretation of Interaction in Contingency Tables, 13 J. Royd Stetidtica
Soc'y 238 (series B 1951).



n64. See N. Cartwright, How the Laws of Physics Lie 23-24 (1983).

n65. See Section V, supra pp. 597-601.

n66. This point isrelated but not identical to my previous discusson of chromosomes A and B,
and the tap water versus bottled water example. See Section 1V, suprapp. 590-97. By making
appropriate assumptions, we can defeat aclaim of probabilistic causation by inventing an associated
factor that works in the opposite direction.

n67. N. Cartwright, supra note 64, at 23-24.

n68. Schauer, supranote 7, at 763.

n69. Id. (footnote omitted).

n70. 1d.

n71. See Section V, supra pp. 597-601.

n72. See generdly N.Y. Times, Oct. 23, 1986, at A21 (quoting Meese as vowing to launch an
"dl-out campaign againgt the distribution of obscene materid™ and referring to pornography as the

"cancer of obscenity”).
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