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l. INTRODUCTION

One of the most singular pieces of legidation in American condtitutiona history passed both
houses of the Massachusetts legidature on April 1<, 1970, and was signed into law on the
following day by Governor Francis W. Sargent. It provides that, except for an emergency, no
inhabitant of Massachusetts inducted into or serving in the armed forces "shdl be required to
serve' doroad in an armed hodlility that has not been declared awar by Congress under Articlel,
Section 8, clause 11 of the United States Condtitution. The bill further directs the Sate's attorney
generd to bring asuit testing the legdity of the war in the Supreme Court as ametter of origind
juridiction.

The Massachusetts legidature, in passing the bill, created a conflict between state law and
nationa policy. It, thereby, hoped to place before the Supreme Court the question of the bill's
condtitutiondity, and, derivatively, the conditutiondity of the Vietnam War. The hill assartsthe
legidators beief that both the state of Massachusetts and its citizens are denied their
condtitutiond rights when the President of this country forces those citizensto fight in an
undeclared, and thereby uncongtitutiona, war.

M assachusetts asked the Supreme Court to hear the case as a matter of origind juridiction
which may be invoked under Article I11, Section 2 where a State sues a citizen of another state
(the Secretary of Defense is a citizen of a state other than Massachusetts).

The gaff members of Attorney General Robert H. Quinn's office believed that the Supreme
Court should hear the case and declare the war uncongtitutional. They filed an 87-page brief in
the Supreme Court againg Mdvin R. Laird "as he is Secretary of Defense’ requesting a
declaration that the war is uncongtitutiona and an injunction againgt further prosecution of the
war effort. An [page 12] amicus brief in the case wasfiled by the Condtitutional Lawyers
Committee on Undeclared War. FN1

Neverthdess, the Supreme Court, by a six to three decision without majority opinion, declined to
grant Massachusetts motion for leave to file abill of complaint. FN2 Thus, Massachusttsis
forced to take its case to the lower federd courts for determination. Justice William O. Douglas,
dissenting, said that the Court should not have deferred to executive pressures by refusing to
grant jurisdiction. Instead, Justice Douglas asserted that the Court should uphold its

condtitutional duty to resolve questions of conflicts between branches of governments asit has
often done before.

Notwithstanding the Supreme Court's refusal to hear this case as amatter of origind jurisdiction,
the briefs submitted by Massachusetts and the Congtitutional Lawyers Committee on undeclared
War as amicus suggest why the federa courts should hear this case and why they should declare
the Viet Nam war uncondtitutiond. Substantial portions of the amicus brief were put before the
Cdifornia court in Mottolav. Nixon FN3 which held that the military-reservig plaintiffs had a
sufficient persona stake in their challenge of the condtitutiondity of the Vietnam war to fulfill



the standing requirement. In addition, the court ruled that the political question and sovereign
immunity doctrines were not bars to the suit. With regard to the political question issue, Judge
Sweigert wrote that "to strike down as uncondtitutional a President's war-time seizure of afew
private sted mills but to shy away on 'politica question’ grounds from interfering with a
presdentia war itsdf, would beto strain a agnat and swalow acame.” FN4

[page 13]
THE LEGAL ISSUES

A. Standing

The Secretary of Defense raises two objections to the federa courts hearing this case: lack of
standing and politica question.

The issue of standing centers on whether Massachusetts, as a state, has the right to sue Secretary
Laird upon agrievance that only a draftee would gppear to have. There are severd answers why
Massachusetts does have thisright. First, Massachusetts has certain proprietary rights as a sate
which are jeopardized by the Vietham War—her schools, whose classes have been disrupted; her
dtate buildings and police forces, disrupted by mass demondirations against the war; her
economy, hurt by inflation resulting from war spending and by inadequate funding of federd
welfare programs. Massachusetts, in support of its assertion of proper standing, cites the recent
case of South Carolina v. Katzenbach, FN5 where jurisdiction was founded on a controversy
between a state and a citizen of another state under Article 111, Section 2 of the Condtitution. In
that case South Carolina claimed that the Voting Rights Act violated the Fifteenth Amendment,
and asserted among other things, that damage resulted from the disruption of her dectord
procedures. Massachusetts can smilarly clam adisruption in the orderly processes of dtate
government due to a Federd action of doubtful congtitutiondlity.

M assachusetts can aso sue as parens patriae for harm againgt her own citizens, of whom over
1,300 young men o far have given their livesin the war. This principle is not necessaxily limited

to those drafted and sent to fight in Vietnam, but may extend to the tremendous suffering of their
reaives, families, and fiancees. Prior cases have held that a state can sue as parens patriae when
the hedth and comfort of its citizens are endangered by activities of another Sate or person, as
for example in pollution cases crossing state lines. FN6 Here Massachusettsis daiming asmilar
widespread injury to its citizens as aresult of the disruptions of the war.

There are three additiona, independent grounds for giving Massachusetts standing in the federa
courts. First, Massachusetts has standing to assart the integrity and effectiveness of its suffragein
the Senate, guaranteed to it by Article V of the [page 14] Condtitution. Since the effectiveness of
the Senate isimpaired when awar is prosecuted which the Senate, as a house in Congress, has
not declared or otherwise authorized, Massachusetts' interest in the effectiveness of its suffrage
in the Senate isimpaired as well.

Second, Massachusetts has standing as an origina contracting party to the Congtitution to assert
itsinterest in the integrity of the guarantees contained in the "war clauses’ of Article I, Section 8.
The Massachusetts Congtitution of 1780, which antedated by nine months the Articles of



Confederation, said that no Massachusetts inhabitant could be forced to fight in awar externd to
the Commonwedlth unless he had either consented or consent was specificaly given by the
Massachusetts legidature. Inratifying the United States Congtitution, Massachusetts exchanged
its condtitutiona protection of its inhabitants for the procedurd guarantees contained in the new
Condtitution. These basic rights of the inhabitants were not discarded & the point of ratification.
Rather the right for a Massachusetts inhabitant not to be coerced to fight in aforeign war without
legidative consent (or unless he volunteers) was preserved in Article |, Section 8: Congress shdll
declare war. The contract between Massachusetts and the United States is violated when the
congtitutional procedures are not followed and, thereby, the rights of Massachusetts citizens are
not upheld.

The third non-traditional basis for sate sanding is contained only in the amicus brief. It presents
an argument based upon clauses 15 and 16 of Article I, Section 8 of the Condtitution, neither of
which have previoudy received much judicia attention with respect to sanding.

Immediately preceding these clauses, Congress is given the power to raise and support armies,
provide and maintain a navy, and make rules for the regulation of the land and nava forces.
Following this, clauses 15 and 16 of Article |, Section 8 give Congress the power

to provide for caling forth the Militiato execute the Laws of the Union, suppress
Insurrections and repd Invasions, To provide for organizing, arming, and
disciplining the Militia, and for governing such Part of them as may be employed
in the Service of the United States, reserving to the States respectively, the
Appointment of the Officers, and the Authority of training the Militia according

to the discipline prescribed by Congress.

A better understanding of the terms used in these clauses and the motivations of the Framersin
drafting them will demondrate their Sgnificance with regard to the issue of sanding. To the
[page 15] Framers of the Condtitution there was a fundamenta difference between the federd
"army" and the gate "militia” The "army," asthat term Sgnified in the vocabulary of the day,
was grictly a volunteer organization. Congress could "raise and support” an army by making
amy sdaries sufficiently atractive to induce men to servein it. However, there was to be no
federal power of conscription, for the Founding Fathers shared afear that the new nationa
government would become too powerful if it were given the authority to draft citizens directly
into a nationd armed force. FN7 In the event of a conflict which might find the Sze of the army
raised in this manner insufficient, the Framers provided for "caling forth” the militia—to supply
the new government with abody of men large enough to solve any of the emergencies specified
in dause 15: suppressng an insurrection, repelling an invasion, or (most broadly) executing a
law of the Union. The "militid" was nothing more than the able-bodied young men of the severd
states. FN8 In other words, a citizen of a daeisautomaticaly amember of its militia (if heis
otherwise physicdly fit). But thisin turn meansthat a citizen is actudly "drafted” into his Sate
militia, if heis caled upon to serve a any time. The militiais not avoluntary organizetion, while
thefederd army is.

In 1918, in a mucht criticized opinion, the Supreme Court held that the federd government could
draft citizensto fight in World War 1. FN9 The present amicus brief for Massachusetts argues



that this case reached the right result, though for the wrong reasons. When Congress conscripts
cviliansfor adedared wer it isin effect "cdling forth" the gate militia—that is, it is tapping
citizenswho are aready members of their state militias. Although Congress may purport to draft
cviliansdirectly into the federd army, the Congtitution gives Congress no power of

conscription. Thus the underlying condtitutional mechanism must be that Congressiscaling
forth" the militiawhen it purports to draft young men. Since World War | was a declared war,
fighting in that war was clearly in execution of a congressonad mandate issued grictly within
condtitutional boundaries. In other words, it was in execution of alaw of the Union declaring war
agang Imperia Germany. Execution of alaw of the Union is a proper purpose for caling forth
the militiaunder clause 15, and hence the federa government had aright to do so both in World
War | and World Wer 1.

[page 16] The argument in the amicus brief to Massachusetts v. Laird isthat the militiamay only
be utilized for purposes specified in clause 15 of Article I, Section 8, and sending citizens of
Massachusetts to fight in an undeclared foreign war is not one of the specified purposes. The
amicus brief does not argue that Congress cannot draft civiliansin peacetime in preparation for a
war nor that the government is forbidden to use a volunteer army to fight awar, but rather that
the limitations of clause 15 are frustrated at the point when Congress purportsto use a
conscripted soldier for the uncongtitutiona purpose of fighting aoroad in an undeclared war.

Massachusetts has standing to raise this argument because the militiawas, and is, preeminently a
cresture of the states. The Second Amendment to the Congtitution speeks of themilitia"beng
necessary to the security of afree State," and clause 16 indicates the states interest in the training
of the militia. Thus, when the federad government utilizes the militiain amanner not sanctioned

by the Congtitution, the states are illegally deprived of a portion of their militia and hence should
have standing to object to this deprivation.

B. Political Question

Asde from standing, the Secretary of Defense asserts that the case should be dismissed on the
ground thet it raises a"palitical question." The "palitical question doctring’ hasin the past been
invoked when a Supreme Court decision would embarrass a palitica branch of the government
in its relations with foreign governments. FN10 For example, the Court would not presume to
second- guess the Executive in a matter of the recognition of aforeign country. FN11 However,
the case of Massachusetts v. Laird involves the issue of the divison of power between the
Executive and Congress. Nether the Massachusetts brief nor the amicus brief found a single case
in Supreme Court history where the doctrine of "politica question " wasinvoked in acase
involving the digtribution of powers between Congress and the President. Nor would it make
sense to start such a precedent now, for that would effectively remove the federd judiciary asan
"umpire’ in this sengtive arealinvolving the equilibrium of the separation of powers. [page 17]
Indeed, the Supreme Court has in the past decided many cases of great importance involving
legidative- executive powers quickly disposing of "political question” considerations. FN12

C. Constitutionality of the War



The questions of standing and political question must be resolved before a court can reach the
merits of the case. Assuming both questions are answered in favor of Massachusetts, theinitia
subgtantive congderation is whether Congress by its action has given the equivdent of a
declaration of war. Clearly Congress has never formally issued a declaration of war. Yet, over

the past few years the government has raised various arguments, in cases in the lower courts, in
addresses to Congress and in press conferences and publicity releases, to the effect that Congress
by its actions has declared the existence of war.

At different times, different arguments seemed to be in "style.” The first government argument
was that the SEATO treaty provided the basis for our involvement in the war sSince tredties, dong
with laws of Congress, are the supreme law of the land. This argument has no vaidity. The
operative language of the treaty isthat in the event of aggresson each Party to the treaty agrees
to act "in accordance with its congtitutional processes.” FN13 In short, if adeclaration of war is
needed in the absence of atreaty, this language makes certain that it is aso needed in the
presence of the treaty. Thus, the treaty does not help substantiate the government's position.

A second argument was that the Gulf of Tonkin resolution was the equivaent of a declaration of
war. Many Congressmen have been incensed by this argument, for the resolution was clearly not
intended to be adeclaration of war. The Congressmen cite the Congressiona debates at the time
to substantiate their knowledge that the resol ution was adopted smply to gpprove the President's
use of force in repdling atacks againgt two United States nava vessd's operating in the Gulf of
Tonkin on August 2 and August 4, 1964 [page 18]. The language of the Resolution, moreover,
lacks the specificity of adeclaration of war; indeed, it is so broad that it can be argued that if itis
adeclaration of war then it is an unconditutiona delegation of the power to decide whether to go
to war from Congress to the President. FN14 Aside from the above, there is Significant
congressiond opinion that the government mided the Congress about the events in the Gulf of
Tonkin that occasioned the Resolution. FN15 Thus, the Gulf of Tonkin resolution lendslittle to
the government case.

A third argument is based upon the military role of the executive. The government claims that as
commander-in-chief, the Presdent has the power and responsibility to protect American fighting
forcesin Vietnam, and therefore has to follow a reasonable course in de-escaaing the war
effort. To date, this has meant rotating troops in and out of Vietnam and not withdrawing the
troops so quickly asto prejudice the position of the remaining troops. Even if thisis arguably a
politicd judtification for the war, it clearly isnot alegd one. Instead, thisis a classic bootstrap
argument: A war illegally started becomes legd because you have to protect the troops that were
thereillegdly in thefirg place.

The fourth, and fina, argument espoused by the government is that Congress in gppropriating
over $110 hillion on the war thereby authorized the war. The government suggests that if
Congress did not approve the war, it would not have appropriated the money. This argument has
asurface plausbility, and indeed raises basic questions about the war powers of Congress.

Articlel, Section 8, clause 11 gives to Congress the power "to declare war. " These words are
open to a spectrum of interpretations, ranging from giving Congress the sole power to initiate
war to merely alowing Congress to recognize a date of war by "declaring” its existence after it



has begun. The records of the Congtitutional Convention show that the true meaning is very close
to the first extreme—giving Congress the sole power to initiate war. Indeed, the origina

language proposed for this Article was power to "make" war. But because some delegates
believed that this would prevent the President from responding to an emergency sSituation before
Congress could assemble and act, the word was changed to "declare.” FN16 In any evert, the
delegates clearly intended that only the Congress could initiate war. This [page 19] historica
interpretation was clearly set forth in arecent Court of Appedls decison. FN17

Of course, it would be frivolous to contend that the congtitution requires Congress to use the
words "declare war" and none other. Surdly Congress may authorize war, or it may specificaly
ratify awar in progress. FN18 However, to condtitute the equivalent of a declaration of war, the
amicus brief contends that an authorization or ratification must be intentiond, specific and
discrete. The intention cannot be loosaly inferred from Congressona behavior over a period of
time. To prevent the real power to wage and declare war from being broadly delegated to the
President, the authorization must pecificaly name ether an enemy or alocation for hodlilities.
Furthermore, to avoid the chilling or coercive effect which might result if a declaration of war
were inextricably tied to a piece of essentia domegtic legidation, the authorization must be
contained in a separate legidative act. Military gppropriation bills, and additions over the years
to the Selective Service Act, do not meet these criteria

Even more sgnificantly, an gppropriation bill usudly is passed after the fact. A war has begun;
then Congress is asked to support it. Many legidators have objected to this, saying thet they
cannot in good conscience withhold funds from American boys in the field who need munitions
and food, even though they do not support the war effort by voting those funds. However, even
gpart from such objections, the appropriations argument turns the Congtitutional scheme on its
head. Instead of Congress making laws subject to Presidentid veto, the Presdent isin effect
making alaw by declaring awar, and Congressis only given aveto after the fact. Thisisavery
hard "veto" to exercise, given the fact that awar contains momentum of its own which servesto
judtify it onceit has begun. Moreover, if Congress attempts to pass affirmative legidation
cancelling the war, the President could ultimately veto this legidation, thus necessitating a two-
thirds Congressiond vote to override the veto. Surely the Condtitution is radicaly changed when
it isinterpreted as giving Congress the power to stop awar by a two-thirds vote rather than
giving Congress the power to initiate war by a vote of the mgority.

Although some appropriations bills may be consdered to provide for money in advance, they
can never be held to be the [page 20] equivaent of an authorization of war, due to vagueness.
The fact that billions of dollars are spent for defense does not indicate which funds must be used
in which place againg what enemy. Even if it did, the President could support awar by juggling
funds from one defense account to another. In short, this interpretation of the appropriations bills
would amount to an overly broad delegation by Congressto the President of the power to decide
on war. Unless the declaration-of-war clause isto be read out of the Congtitution, Congress must
be the body to exercise this power and not the Executive. Even if Congress wants to delegateit,
Massachusetts brings this case to prevent such delegation.

1. CONCLUSION



The need to prevent executive wars has not waned since the days when the congtitution was
written. At the time of this country's most divisve war, Presdent Lincoln, one of the greatest
proponents of Presidentia powers, said:

The provison of the Condtitution giving the war-making power to Congress was
dictated, as | understand it, by the following reasons. Kings had adways been
involving and impoverishing their people in wars, pretending generdly, if not
aways, that the good of the people was the object. This our convention
understood to be the most oppressve of dl kingly oppressions, and they resolved
to s0 frame the Condtitution that no one man should hold the power of bringing
this oppression upon us.FN19

Today, when this country is confronted with another tremendoudy divisive war, it isimportant
that we not lose sight of the fact that the Congtitution was a vehicle to forever diminate the
leadership of kings who after embrailing their nations in wars would go to parliamentsto get
bailed out.

The Massachusetts bill contests the power of Presidents to be kings. Massachusetts asks that the
power to declare war be returned to the Congress, as provided by the terms of the Congtitution.
Massachusetts, in its complaint, requests that the President be given 90 daysin order to obtain
the explicit consent of Congress to prolong American fighting in the Vietnamese War; otherwise,
the war must cease—air attacks must be halted and ground troops removed. This decision would
force Congress to approve the war by affirmative legidation, require immediate [page 21]
withdrawa (by itsinaction), or provide a timetable for withdrawa on the grounds thet it does not
gpprove American involvement in the war yet fedsimmediate withdrawa strategically
unadvisable. Regardless of its choice, the decision to declare war is again vested in the Congress.

The vison of the Framers, spdlled out with great clarity in the Condtitution, is now confronting
the judiciary. The case may be heard, or it, and the clear intent of the Congtitution, may be
rendered atopic vauable only to academiathus vindicating those who assert that the
condtitutiondity of the war will never be authoritatively decided.
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